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Selected appellate decisions from October 15, 2019 to October 27, 2020 

 

Paternity 
[no notable cases] 

Administrative & Judicial Establishment 
[no notable cases] 

Retroactive Liability 
Voluntary payments are credited toward retroactive liability 

In Eichacker v. Eichacker, 596 S.W. 3d 177 (Mo.App.E.D. 2020), discussed below, the obligor 
paid support during both the retroactive period as well as prospectively. Two issues involved 
those time periods. As noted below in Enforcement, voluntary overpayments are not generally 
credited toward future support obligations. But voluntary payments during the retroactive period 
are credited.  

Not necessary to plead retroactive child support 
A retroactive support order was affirmed in Lynch v. Lynch, 592 S.W.3d 806 (Mo.App.S.D. 
2020), with the appellate court rejecting the obligor’s argument that this relief was not pleaded. 
The parties separated in October 2014 and the obligee filed for divorce in February 2016. The 
obligor paid $46,000 between February 2016 and November 2017, when he stopped paying it. 
The trial court ordered support retroactive to November 2017 when the obligor ceased making 
payments. 
The appellate court explained, “The purpose of child support is to provide for the children's 
specific needs. … The trial court may order retroactive support dating to the filing of the petition 
for dissolution. … Retroactive child support need not be specifically prayed for in the petition, 
provided that the award is consistent with the substantive allegations of the petition, is requested 
on the record, and is supported by the evidence… It is the trial court's function to balance the 
equities in determining if a party is entitled to retroactive child support …” 
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The court further explained that in calculating retroactive support the trial court should consider 
those factors enumerated in Section 452.340.1 RSMo. Additionally, the trial court should 
consider whether the obligor contributed support during the period before dissolution. 
 

Child Support Calculation 
Interest and income from financial assets includable for gross income 
The obigee in Lynch v. Lynch, 592 S.W.3d 806 (Mo.App.S.D. 2020) received SSD and transfers 
from non-marital funds of about $87,500 yearly from 2010 to 2016. She also received interest 
income. The trial court excluded these transfers and interest income, classifying them as gifts 
from non-marital funds. In an amended judgment the trial court found them to be requests by the 
obligee of her family’s trust, not regular or mandatory distributions.  
 
The court of appeals reversed, noting that the Form 14 definition of “gross income” includes 
interest, partnership distributions, and social security disability benefits due to a parent's 
disability. (SSD on behalf of a child are excluded.) “The trial court should consider all of the 
resources available to a parent when determining their child support obligation.” 
 

Medical Expenses and Insurance 
Large discretion in determination periodic amount of uninsured expenses 
Many support orders direct the parties to each pay a percentage of uninsured medical expenses. 
Courts have the option to add a specific amount directly into the Form 14 calculations, currently 
on Line 6d. In Eichacker v. Eichacker, 596 S.W. 3d 177 (Mo.App.E.D. 2020), discussed herein, 
the oblige was previously ordered to pay 75% of uninsured medical expenses. On a modification, 
the trial court ordered added $960 into the Form 14 for uninsured medical expenses. The 
appellate court affirmed, noting that the trial court “found Mother’s testimony credible that the 
average monthly total of uninsured medical expenses for both boys was $960. A party's 
testimony regarding children's expenses is sufficient evidence upon which to base an award 
of child support. … In any case, such testimony need not be proved with absolute particularity, 
and the trial court may, at its option, accept or reject such evidence.” The record confirmed that 
the children “frequently benefitted from out-of-network medical care.” Additionally, “Mother 
bore almost the entire burden of dealing with the providers and insurance companies, and … 
Father frequently failed to cooperate or assist Mother in securing reimbursements from his own 
insurance company and, in some instances, withheld his own reimbursements owed to Mother.” 

Note: While courts have significant discretion, the facts here offered strong support for including 
almost $1000 in extraordinary monthly expenses in Form 14. This would not usually be 
appropriate in most cases involving modest obligors who cooperate with insurance and properly 
co-parent. 
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Imputation of Income 
Obligee justified in retiring to care for troubled children 
The mother in Eichacker v. Eichacker, 596 S.W. 3d 177  (Mo.App.E.D. 2020), discussed herein, 
retired from teaching to care for her behaviorally disabled children. The court rejected father’s 
claim that her previous income should be imputed to her in her modification. “’Proper 
circumstances’ in which imputation of income for support purposes is warranted include 
situations where a parent has voluntarily reduced his or her income without justification. … It is 
within the trial court’s discretion to determine whether or not to impute income to a party and we 
will not reverse the court’s determination absent a manifest abuse of that discretion.”  
“Mother testified that her job as a full-time teacher negatively impacted the welfare of the 
boys—specifically, that all of the time she spent outside of school preparing lessons, grading 
papers, and attending meetings took away from her time at home with [the children]. These 
circumstances not only led to physical and verbal disagreements between her and the boys, but 
they also negatively affected Mother’s ability to help [them] with their schoolwork, which was a 
crucial and necessary part of their success. 
“In addition, the record contained evidence that [the children’s] extreme behavior directly 
impacted Mother’s ability to continue her employment at Parkway. For example, Mother 
testified that she sometimes had to leave work in the middle of teaching a lesson to pick up [one 
child] from school after he had had a violent outburst. Mother also explained that she took a 
twelve-week leave from work just prior to her retirement because the stress and anxiety of 
single-parenting [the children] rendered her unable to stand in front of her classroom full of 
students. Despite these occurrences, Mother waited to retire from Parkway until she was eligible 
to receive full retirement benefits for herself and the boys.” 

Imputation is backward and forward-looking 
The appellate court in S.F.G. by Next Friend A.E.R. v. A.M.G., 591 S.W.3d 907 (Mo.App.E.D. 
2019) reversed an imputation of $1365 monthly income to an obligor earning $987 monthly from 
SSI, SSA and a small additional disability benefit. The trial court found that she could work a 
full forty-hour workweek and ordered $115 monthly child support. But the appellate court ruled 
that there was simply no evidence that the obligor had the ability to pay child support based on 
the trial court’s imputation.  

There is nothing in the record to establish that Mother is capable of working. The only evidence 
in the record is that Mother does not work, that she has received disability for several years due to 
a medical condition and the amount of disability she receives. There was no evidence of her work 
history, occupational qualifications, future employment and income potential or the availability of 
earning opportunities in her community.  

“The Comments to Form 14 indicate that the process to impute income is both backward and 
forward-looking. …  ‘In addition to a parent’s work history, the court must consider future 
employment and income potential and the availability of earning opportunities in the 
community.’” The court explained that there must be evidence of an obligor’s ability to pay, and 
the trial court cannot rely on speculation. 
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Note:  “The only evidence in the record on this issue was that Mother was not working and had 
been on disability for seven years related to a medical condition that causes her blood pressure to 
drop and her to pass out ….” 
 

Modification 
Other child credit available regardless of who filed first 
The credit for another child of the obligor is addressed on Line 2c of Form 14. Prior to 2014, if 
an obligor filed first, no credit was given even if the obligee counter-claimed for an increase and 
received one. See Cross v. Cross, 318 S.W.3d 187 (Mo.App.W.D. 2010). The directions were 
amended to reach a more equitable result that was applied in Frawley v. Frawley, 597 S.W.3d 
742 (Mo.App.W.D. 2020). Here, Father filed to decrease child support; and mother counter-
claimed to increase it. The trial court increased the support order and denied Father a credit for a 
later-born child on the basis that Father was the moving party. The appellate court reversed, 
noting the rule change.  
The court noted that the comment to Line 2(c) does not define the phrase “any action to increase 
[or to decrease] child support.” The court held that “the phrase must be read to refer to each 
separate motion to modify child support which a circuit court addresses.” The court explained 
that the intent of the rule is to disallow a parenting seeking to reduce their support obligation by 
using a later-born child; but that when defending an increase, a credit for the new child is 
appropriate.   
 

Percentage threshold and the overnight credit 
In Pogue v. Pogue, 590 S.W. 384 (Mo.App.E.D. 2019) the obligor filed to reduce a $105 
monthly support order for two children. The parents shared custody approximately equally. 
Father’s Form 14 claimed a Line 11 overnight credit of 50%, but the trial court used the 34% 
credit, without finding the presumed amount unjust or inappropriate. That resulted in only a $7 
reduction which did not constitute substantial and continuing circumstances to warrant a 
modification. Only if the court found the presumed amount unjust or inappropriate could it 
exceed the 34% overnight credit and award up to a 50% credit. 
Note: When the original order was entered in 2014, Father, the obligor, had a gross monthly 
income of $2979. At that time, Mother’s was $2590. When Father filed the modification, 
Mother’s income had increased to $5096 monthly. The appellate court noted that had Father pled 
his case differently, and filed a different Form 14, Mother might have ended up owing him child 
support.  
 

Emancipation evidence: expert witnesses 

Missouri has two standards for the introduction of expert witness testimony. Most recent press 
has involved the return to the Daubert rule for experts in tort, criminal and other jury-tried cases. 
The concern that trial courts would be bogged down with Daubert hearings has not been 
realized; and it does not appear that experts have been improperly excluded. While the Daubert 
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standard is a bit more restrictive than the previous rule, things worked well before and seem to be 
working fine now. Most expert witnesses qualify under the Daubert standard anyway; and some 
practitioners feel that if an expert would only qualify under the prior standard, they probably 
shouldn’t be used anyway, especially in a higher-stakes jury trial. 
The court in Eichacker v. Eichacker, 596 S.W. 3d 177 (Mo.App.E.D. 2020) heard dueling 
expert witnesses render opinions as to whether a child was employable or mentally incapacitated. 
The opinion addresses the proper standard under the slightly less restrictive rule for domestic and 
some other court-tried cases. Dr. Sharon Lightfoot was a clinical psychologist who also testified 
on the employability issue. The court struck her testimony because she was not a licensed 
vocational rehabilitation counselor. This was error. The court explained that an expert witness 
may be qualified on foundations other than the expert’s education or licensure. “For example, 
substantial practical experience in the area in which the expert is testifying is a permissible 
source of expertise.” While it is within the trial court’s discretion to qualify an expert, and it 
would have been proper for the court to consider that Dr. Lightfoot lacked a license, it was error 
to exclude her testimony on that threshold basis alone. “As long as an expert is qualified on some 
basis set forth in § 490.065, whether or not the expert possesses a particular certification or 
licensure goes to the credibility and weight of the testimony, not its admissibility.” 
The court noted that there was ample evidence supporting Dr. Lightfoot’s practical experience in 
employability determinations: She has a Ph.D. in psychology; licensed as a clinical psychologist 
by the State of Missouri; 30 years practicing in the field; previously worked for Veterans’ Affairs 
where she was certified to conduct disability determination evaluations; currently does 
evaluations for Social Security disability determinations regarding employability; counsels 
clients with emotional issues in seeking disability benefits as a result of their inability to work. 
“The trial court’s role as gatekeeper is not intended to serve as a replacement for the adversary 
system. …Vigorous cross-examination, presentation of contrary evidence, and careful instruction 
on the burden of proof are the traditional and appropriate means of attacking shaky but 
admissible evidence. … [citing Daubert] Thus, while the court was free to consider that Dr. 
Lightfoot did not possess the certification as a vocational rehabilitation counselor in its 
evaluation of Dr. Lightfoot’s opinion, it erred as a matter of law by excluding her testimony on 
that threshold basis alone.” 
But since this was a court-tried case, the omission of the expert’s testimony does not necessarily 
require reversal. And the court affirmed after examining all of the evidence. In addition to 
reviewing evidence from other experts, the court noted: “Father, for his part, testified he believed 
B.R. to be employable based entirely on videos he saw of B.R.’s welding projects. Nevertheless, 
Father admitted he has not spent any measurable time with B.R. in the past several years, and 
although Father asserted his willingness to help B.R. apply for employment, he has yet to do so. 
Like the trial court, we are not persuaded by Father’s testimony.” 
 
 
 
 
 



 6 

Note:  
490.065. Expert witness, opinion testimony admissible, requirements for certain actions 

1. In actions brought under chapter 451, 452, 453, 454, or 455 or in actions adjudicated in juvenile courts 
under chapter 211 or in family courts under chapter 487, or in all proceedings before the probate division of 
the circuit court, or in all actions or proceedings in which there is no right to a jury trial: 

(1) If scientific, technical or other specialized knowledge will assist the trier of fact to understand the 
evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, 
training, or education may testify thereto in the form of an opinion or otherwise; 

(2) Testimony by such an expert witness in the form of an opinion or inference otherwise admissible is not 
objectionable because it embraces an ultimate issue to be decided by the trier of fact; 

(3) The facts or data in a particular case upon which an expert bases an opinion or inference may be those 
perceived by or made known to him at or before the hearing and must be of a type reasonably relied upon by 
experts in the field in forming opinions or inferences upon the subject and must be otherwise reasonably 
reliable; 

(4) If a reasonable foundation is laid, an expert may testify in terms of opinion or inference and give the 
reasons therefor without the use of hypothetical questions, unless the court believes the use of a hypothetical 
question will make the expert's opinion more understandable or of greater assistance to the jury due to the 
particular facts of the case. 

2. In all actions except those to which subsection 1 of this section applies: 

(1) A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify 
in the form of an opinion or otherwise if: 

(a) The expert's scientific, technical, or other specialized knowledge will help the trier of fact to understand 
the evidence or to determine a fact in issue; 

(b) The testimony is based on sufficient facts or data; 

(c) The testimony is the product of reliable principles and methods; and 

(d) The expert has reliably applied the principles and methods to the facts of the case; 

(2) An expert may base an opinion on facts or data in the case that the expert has been made aware of or 
personally observed. If experts in the particular field would reasonably rely on those kinds of facts or data in 
forming an opinion on the subject, they need not be admissible for the opinion to be admitted. But if the facts 
or data would otherwise be inadmissible, the proponent of the opinion may disclose them to the jury only if 
their probative value in helping the jury evaluate the opinion substantially outweighs their prejudicial effect; 

(3)(a) An opinion is not objectionable just because it embraces an ultimate issue. 

(b) In a criminal case, an expert witness shall not state an opinion about whether the defendant did or did not 
have a mental state or condition that constitutes an element of the crime charged or of a defense. Those 
matters are for the trier of fact alone; 

(4) Unless the court orders otherwise, an expert may state an opinion and give the reasons for it without first 
testifying to the underlying facts or data. But the expert may be required to disclose those facts or data on 
cross-examination. 

3. The provisions of this section shall not prevent a person, partnership, association, or corporation, as owner, 
from testifying as to the reasonable market value of the owner's land. 
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College Support 
[no notable cases] 

Enforcement 
Allowing OTW to collect for greater amount is voluntary payment 
Absent a specific agreement, voluntary payments exceeding the court-ordered amount cannot be 
credited toward future child support payments. Withholding orders would seem to be 
involuntary. Eichacker v. Eichacker, 596 S.W. 3d 177 (Mo.App.E.D. 2020), discussed above, 
presents a caveat to that general rule. Here, the obligor was aware that the withholding order was 
causing increasing overpayments of child support that ultimately amounted to more than 
$16,000. “Yet, from December 2015 when his overpayments began through the time of trial in 
March 2018, Father failed to bring this issue before the court or to take any rectifying action. 
Therefore, it was reasonable for the trial court to infer that Father voluntarily overpaid child 
support.” 
Note: The court noted that overpayments are presumed voluntary, and that the obligor seeking 
credit has the burden of overcoming the presumption of voluntariness. 

Note: See the discussion above in Retroactive Liability for the different rule regarding 
voluntary payments as credit toward retroactive obligations. Eichacker involved all three periods 
of support liability. The obligor was allowed a credit for voluntary payments during the 
retroactive period from the time of service until the entry of an order; was not allowed a credit 
for overpayments deemed voluntary after an order as discussed above; and was not allowed a 
credit for overpayments made prior to service of the motion to modify. See Missouri IV-D Law, 
Retroactive Liability, pp. 59-61 (2nd ed. 2012). 

 
Appealability of Contempt Judgments 
Frawley v. Frawley, 597 S.W.3d 742 (Mo.AppW.D. 2020) is this year’s primer on the finality of 
contempt judgments for appeal. After failing to appear for a show cause hearing on several 
occasions, father, an attorney, was found in contempt and after more failures to appear, was 
arrested and incarcerated. He posted an $1800 bond and appealed. Mother then noticed for 
hearing a motion to transfer the bond to her attorney, father again failed to appear, and the bond 
was then paid over to Mother’s counsel. Father appealed again, and those appeals were 
consolidated. But because Father did not file his notice of appeal within ten days of the 
commitment order, his appeals were dismissed. 
A civil contempt order is appealable only when it becomes final. A civil contempt order is not 
final until “enforced.” When “enforcement” occurs depends on the remedy. Two remedies to 
coerce compliance are compensatory per diem fines and imprisonment. When the remedy is fine, 
the contempt order is “enforced” when the moving party executes on the fine. When the remedy 
is imprisonment, “the contempt order is enforced at the time a court issues an order of 
commitment based on the contempt, or when the contemnor is actually imprisoned.” 
Citing In re Marriage of Crow & Gilmore, 103 S.W.3d 778 (Mo. Blanc 2003), the court noted 
that there is some confusion whether actual incarceration is required, or whether an order of 
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commitment is sufficient “enforcement” to make a contempt order final for purposes of appeal. 
Crow held that issuing a commitment order is imposing a specific remedy — incarceration, and 
at this point the order becomes final and appealable. 
Note: The court also rejected father’s argument that his appeal after the $1800 was paid to 
mother’s counsel was timely because it was filed within ten days of that ruling which was in 
essence the execution on a fine. But the $1800 was not a fine; it was the amount due on a 
previous court order. 
Note: An incarcerated contemnor may post a bond to remain out of jail pending the appeal. 
Crow, Id.  Compare Davis v. Davis, 475 S.W.3d 177 (Mo.App.W.D. 2015) where after a 
judgment of contempt was entered, the contemnor appeared at court and posed a $55,000 cash 
appeal bond, which was then paid over to counsel and distributed to the obligee. Anxious to 
address substantive issues on appeal, the contemnor’s appeal was dismissed because no 
commitment order was ever entered. 
 

Interstate 
[no notable cases] 

Procedure 
Large discretion in awarding attorney fees 
IV-D counsel are usually not involved with Chapter 452 attorney fees issues. Occasionally, some 
procedural quirk might trigger a fee consideration different from the EAJA. Eichacker v. 
Eichacker, 596 S.W. 3d 177 (Mo.App.E.D. 2020), discussed above for a number of points, 
concluded with an award of $25,000 for mother’s fees to defend an appeal. The court noted the 
financial disparities of the parties; the merits of the case; and that fact that father’s mother paid 
his fees for him. 
 

Foreign judgment must be registered to be enforceable 
In Ramalingam v. Kumaresan, 603 S.W.3d 323 (Mo.App.E.D. 2020) wife obtained a temporary 
injunction from an Indian court restraining husband from proceeding with his divorce in St. 
Charles County. Wife had custody of their minor child, born in India and who has never been to 
Missouri. 
The appellate court reversed the circuit court’s dismissal of husband’s petition, explaining that 
the Indian order had never been registered in Missouri. Section 511.760 RSMo. Additionally, 
interim orders are not entitled to full faith and credit under Missouri law – only final judgments.  
While the circuit court could proceed to dissolve the marriage and adjudicate certain property 
issues, it lacked personal jurisdiction over wife to address maintenance or her personal liabilities.  
Note: The court did not address the UCCJEA but clearly Missouri has no jurisdiction to 
adjudicate custody of the minor child. 
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Note: Under UIFSA, foreign judgments are not always required to be registered. In Duthoy v. 
Duthoy, 385 S.W.3d 460 (Mo.App.W.D. 2012), the FSD sent a letter to the obligor informing 
him that it planned to enforce a Minnesota arrearage. Before FSD could act further, the obligor 
filed an action for declaratory judgment. The court ruled that pursuant to Section 454.946(b) 
RSMo, registration of the foreign decree was only necessary if the obligor contested the validity 
of administrative enforcement. “Had [obligor] chosen to pursue relief through the Division, then 
the Division would have been required to register the order. After he filed his declaratory 
judgment petition, [obligor] prevented the Division from registering the order by obtaining a 
stay, which enjoined the Division from taking any further action on the Minnesota support order 
during the pendency of both the declaratory judgment proceeding and this appeal.” 
 

Incorrect address and lack of notice invalidates judgment 
In S.S. by and through T.R.S. V. K.E.J., 2020 WL 5003291 (Mo.App.E.D. 2020) Father filed a 
petition for paternity and custody. Mother also filed an action, which was consolidated, followed 
by Mother’s counter-petition. Father’s attorney then withdrew and the court sent notice to Father 
at an incorrect address. After several pretrial hearings, the cause was set for trial, with Father 
again being sent notice at an incorrect address. After judgement was entered, Father hired 
another attorney who filed to set aside the judgment based on lack of proper office. The trial 
court denied the motion, without explanation. 
The court of appeals reversed, noting that “where custody of children is involved … the strict 
rules pertaining to the setting aside of such judgments are less rigorously applied.” 
Note: Counsel is not precluded from verifying in advance that proper notice was sent by the 
clerk’s office; and by sending additional notice to the correct address and filing such notice in the 
case. 
Note: If the judgment became final, what result?  

Criminal Nonsupport 
[no notable cases] 

 


